Abolishing Statutes of Limitations in Cases of Childhood Sexual Abuse
For those of you who work with crime victims who have been raped, sexually assaulted or sexually abused, you are well aware that more often than not, it takes years for victims to come forward to seek help and counseling for the injuries they suffered and continue to suffer.  Unfortunately, under current laws in most states, including Pennsylvania, the Statute of Limitations for bringing civil claims for damages is limited.  That is why there is a nationwide movement currently to seek to change those laws, and hopefully, eliminate the Statute of Limitations altogether for these types of injuries.

In 2002, the Pennsylvania Legislature did extend the Statute of Limitations for childhood sexual abuse civil claims until the age of (30) thirty.  However, that is woefully inadequate.

[image: image1.wmf]Recently, I had the opportunity to meet by Constitutional Law Scholar and Professor Marci Hamilton at the National Conference for the Crime Victims Bar Association in Chicago, Illinois.  Ms. Hamilton was instrumental in helping to change Delaware’s law -- one of the three states in the country that has now eliminated the SOL for civil claims for sexual abuse.  She is actively working with a number of organizations in states across the country to effectuate these kinds of changes.   In addition, she has authored a book on the subject which is a must read for anyone who cares about this topic entitled:  Justice Denied:  What America Must Do to Protect its Children
Her book spotlights the benefits and barriers to reaching the goal of eliminating statutes of limitation for sexual abuse.  However, Ms. Hamilton predicts a coming civil rights movement for children and explains why it is in the interest of all Americans to allow victims of childhood sexual abuse this opportunity to seek justice when they are ready.

Statutes of limitation are arbitrary time limits that protect child abusers from Justice.  While statutes of limitation may serve good ends for contract and property damage disputes, they can be unfair and unacceptable barriers to justice for victims of childhood sexual abuse.

The central theme of Hamilton’s book is that SOLs for childhood sexual abuse should be treated like murder, not property crimes, because in effect the abuser murders his victim’s childhood.  Society is best served by having survivors identify their abusers, which leads to only one conclusion:  Eliminate statutes of limitations.
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Contrary to popular beliefs, sexual abusers are almost always someone the family knows who has gained the victim’s trust.  Vital parts of the relationship between the abuser and child are affection, admiration and trust.  Abusers “groom” their victims patiently until they can trap the child into sex and silence.

As a result, victims slide into suicide or drug or alcohol addiction, not to mention underperformance at work, sexual dysfunction and difficulties with intimacy that can lead to divorce and family disintegration.

Society is programmed not to see abuse, in part because the victims are children who are politically insignificant.  Plus the legal system had made it easier for abusers to move from one child to another -- and from state to state without risk of punishment, in large part because of inadequate SOLs.

Childhood abuse survivors don’t understand what was done to them until they’re old enough to know what was taken away:  their childhood.

Right now, a serious mismatch exists between the ability of survivors to come forward and the speed with which states require them to do so.  As a result, the justice system tilts in favor of the abuser and against his victims who experience this most heinous crime.  And while false accusations may occur in a few cases, proce-dural safeguards to combat them are already in place.
While most child abuse reforms to date are heralded -- (harsher penalties, civil commitment, tracking, pedophile free zones, and Megan’s Law) -- these all presume we know who the predators are.  

And in light of inadequate child abuse reporting laws, experience shows that unless the failure-to-report penalties are severe, most institutions and individuals ignore the reporting laws.  Most states consider the failure to report merely a misdemeanor with small fines.

Here is what Professor Hamilton argues:  Only if the SOLs are abolished will the other approaches become more effective at reducing the rate of child sex abuse by knowing the identity of the abusers.  

In addition to abolishing the SOLs, she sets out what that we need to provide window legislation to allow adult survivors of abuse the opportunity to collect civil damages from their abusers.  By opening this window for civil actions we

(1) make abuse survivors the priority instead of their predators;

(2) better identify child predators in our midst;

(3) find more survivors of the same perpetrator after one survivor comes forward; and

(4) deter institutions from hiding child sex abuse.

What States and Federal Governments Must Do, Professor Hamilton Suggests
To provide justice to abuse victims, state and federal governments should abolish all SOLs going forward from today -- and create a window for abuse survivors whose claims were barred by overly short SOLs in the past.  The question that remains is whether sovereign immunity for these types of crimes should be abolished.

The federal government has a stake in abolishing SOLs since national interests and economic costs at a national level are involved.  As with other federal statutes, the federal government can withhold state funding from states that fail to enact reform.

Three Big Barriers According to Professor Hamilton
Barrier #1:  The Insurance Industry

Companies like The National Catholic Risk Retention Group (TNCRRG) provide liability coverage for churches and actively teach them how to defend against child sexual abuse survivors.  They have even put together a “child sexual abuse prevention system” known as Protecting God’s Children.

[image: image3.wmf]The insurance industry has sided with its organizational consumers and tries to undermine childhood sexual abuse legislative reform.  They represent one of the more powerful lobbies in the United States.  They have raised insurance interests to delay window legis-lation in Pennsylvania .

Window legislation was first introduced in Pennsylvania following the release of the stunning Grand Jury Report to the Philadelphia District Attorney’s office on the prevalence of clergy abuse and cover-up by the Philadelphia Archdiocese.  The press noted that the window’s “future was uncertain because of the opposition by the Pennsylvania Catholic Conference and the concerns of the insurance companies that represent dioceses.”
At that time, the only public sponsor of the window legislation was Rep. Douglas Reichley (R Berks/Lehigh) who characterized it as a “last resort.”  He saw it as a way to leverage the Catholic Church to set up a private survivors’ compensation fund.  However, that ignores the survivors of sexual abuse from those outside the Catholic Church.  Plus, those funds are usually woefully underfunded.

In May 2007, the Pennsylvania State Rep. Lisa Bennington proposed House Bill 1137, in which the allowed time period for the abuse victim to file a civil lawsuit would extend until the victim reaches age 50.  Later, she revised the bill to include a window that permitted civil lawsuits by abuse victims who were previously denied justice under the old SOL.  This bill -- known as The Child Victims’ Act of Pennsylvania -- is patterned after similar laws already passed in Delaware and California.  The Child Victims’ Act of Pennsylvania will
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(1) increase the SOL for civil lawsuits to the abuse victim’s 50th birthday, similar to the criminal SOL under which the abuser could be charged with a crime, which was enacted into law in November 2006;

(2) create a two-year window that suspends the civil SOL in child sexual abuse cases in which the time period has already expired; and 

(3) allow the filing of civil lawsuits against child sex abusers and their enablers in both public and private institutions.

The effort to enact this new law has been promoted by Pennsylvania CARES, a group of child abuse prevention advocates, including the Foundation to Abolish Child Sex Abuse, Prof. Marci Hamilton, members of Survivors Network of Those Abused by Priests, Voice of The Faithful, and representatives of the Philadelphia District Attorney’s Office.
Nevertheless, despite calls for over a year by victims of child sexual abuse and The Foundation To Abolish Child Sex Abuse, calling for public hearings on this bill, the chairman of the House Judiciary Committee , Rep. Thomas R. Caltagirone said he would not allow a public hearing on the bill.  He has been quoted as saying that he believes the bill is only about money, and said the criminal justice system will deal with the abusers.  In addition to Caltagirone’s unwillingness to support the bill, the state’s insurance industry and the Catholic Church have opposed the law.

As a result, some of the bill’s supporters have pushed to move the hearing to the House Committee on Children and Youth.  But under House rules, the hearing cannot address this specific bill.  Instead, it must be on the broader issue of child sexual abuse.  As a result, the public hearing will do nothing to change the law.  To get the bill passed, supporters will have to return to the Judiciary Committee, where the bill is currently frozen.
Despite the charges of Rep. Caltagirone, the insurance industry and the Catholic Church, however, legislators need to know the truth:  At this point, reform is only marginally about the church; reform is really about justice for all survivors, who need the insurance industry to increase all disincentives to abuse.

However, as Professor Hamilton shows, while SOL reform may increase liability in the short term, in reality, the insurance industry may financially benefit by the elimination of SOLs.  If eliminated, every private and public entity will need insurance coverage for its employees who work with children.  More policies mean more premiums.  At the same time, the insurance industry will ensure there are fewer claims, as it does in other categories like health care, work safety and automobile safety.

Further, SOL reform will reduce risk by identifying more perpetrators, making it harder for them to create more victims.  In addition, the industry can make coverage conditional on companies and individuals taking positive steps to reduce the incidence of abuse.  And, in turn, the industry can reduce the medical insurance and high health costs associated with sex abuse by reducing the incidence of abuse.

Barrier #2:  The Roman Catholic Church Hierarchy

The experiences of the Catholic Church have educated the public on the pervasiveness of child sexual abuse and the failure of the legal system.  First, they argue they could not prevent the abuse.  And second, they argue that SOL reform will increase false claims.

The Church lobbies as if theirs was the only entity affected.  At the New York State Catholic Conference, Dennis Poust, their spokes-person, said:  “This is simply trial lawyers trying to enrich themselves by taking advantage of a tragic thing that happened.”
Catholics argue that legislative reform targets the Catholic Church.   But in fact the Catholic Church is responsible for only a small fraction of the total number of child sex abuse survivors, and we owe every survivor a day in court.

Barrier #3:  Individuals… Including Teachers, Defense Attorneys and an Uninformed Public

Sad but true:  Children are most at risk of sexual abuse where we think they are safest:  at home, at school and at church.  And in addition to the Catholic Church and the insurance industry, the enemies of legislative reform for shorter SOLs are teachers and their unions, defense attorneys including the ACLU, and a woefully uninformed public.

Defense attorneys argue in favor of shortened SOLs because, if the SOLs were abolished, evidence may be impossible to find, destroyed or deteriorated.  In addition, memories fade or no longer exist.  But as author Hamilton sets forth, the burden is on the government to prove a criminal case beyond a reasonable doubt.  If the evidence is weak or doesn’t exist, the window legislation or extension of the SOLs will have no effect.  

The final hurdle is an uninformed public who are repeatedly misled by churches, teachers and defense attorneys. In the meantime, I call upon all of you to contact your State Representatives and Senators to support legislation to abolish the Statute of Limitations for Sexual Abuse claims.

Meet Daniel F. Monahan, Esq.
Daniel F. Monahan is a respected trial lawyer based in Exton, Pennsylvania.  He has practiced law for 30 years and represents crime victims and other plaintiffs in personal injury cases.

Dan is the Founder and Executive Director of the Crime Victims Information Center of Pennsylvania, a non-profit organization dedicated to helping crime victims and their families.

Dan is a Fellow of the Academy of Advocacy, and a member of both the American Association of Justice and the Pennsylvania Association of Justice.  In addition, he recently won recognition as a Board Certified Civil Trial Advocate by the National Board of Trial Advocacy, an organization accredited by the American Bar Association and the only certification organization recognized by the Pennsylvania Supreme Court.
The International Law Directory Martindale-Hubbell reviewed confidential opinions from members of the Bar and awarded Dan a rating of “Excellent,” describing him as having “High to Very High” legal ability and “Unquestionable Ethics.”
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>> Yours Free!  You’re invited to request a free copy of my new educational booklet:

“Crime Victim’s Guide to Recovering Damages for Your Injuries.”  You’ll discover many sources of damages other than the criminal, your rights as a crime victim in Pennsylvania, why you should file a civil lawsuit, key differences between criminal and civil liability, types of civil lawsuits, and much more.  To receive this booklet, call my office toll free at 1-866-307-3888 or send an e-mail to DanMonahan@CVICPa.org.
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>> If You Have a Friend or Colleague who would like to receive this newsletter, please give us the person’s name and address and we’ll add them to our distribution list.  Thanks.
“You’re Invited to Call or E-mail.”
“If you have questions or comments about anything that affects crime in Pennsylvania, please don’t hesitate to call or send me an e-mail.  I’ll be glad to hear from you.”  – Dan
Daniel F. Monahan, Esquire
Founder & Executive Director
Crime Victims Information Center of Pennsylvania
300 North Pottstown Pike, Suite 210 ( Exton, Pennsylvania 19341

DanMonahan@CVICPa.org ( www.CVICPa.org
Local Telephone 610-363-3888 ( Facsimile 610-594-9556

Toll Free 1-866-307-3888

To “Subscribe” or “Unsubscribe,” send an e-mail to DanMonahan@CVICPa.org with your request.

© Copyright 2008 by Crime Victims Information Center of Pennsylvania.  All rights reserved.
Page 4 of 4 

